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§ 3575.9 Environmental requirements. 
Requirements for an environmental 

review or mitigation actions are con-
tained in part 1940, subpart G, of this 
title. The lender must assist the Agen-
cy to ensure that the lender’s applicant 
complies with any mitigation measures 
required by the Agency’s environ-
mental review for the purpose of avoid-
ing or reducing adverse environmental 
impacts of construction or operation of 
the facility financed with the guaran-
teed loan. This assistance includes en-
suring that the lender’s applicant is to 
take no actions (for example, initiation 
of construction) or incur any obliga-
tions with respect to their proposed un-
dertaking that would either limit the 
range of alternatives to be considered 
during the Agency’s environmental re-
view process or which would have an 
adverse effect on the environment. If 
construction is started prior to comple-
tion of the environmental review and 
the Agency is deprived of its oppor-
tunity to fulfill its obligation to com-
ply with applicable environmental re-
quirements, the application for finan-
cial assistance may be denied. Satisfac-
tory completion of the environmental 
review process must occur prior to 
Agency approval of the applicant’s re-
quest or any commitment of Agency 
resources. 

§§ 3575.10–3575.11 [Reserved] 

§ 3575.12 Inspections. 
The lender will notify the Agency of 

any scheduled field inspections during 
construction and after issuance of the 
Loan Note Guarantee. The Agency may 
attend such field inspections. Any in-
spections or review conducted by the 
Agency, including those with the lend-
er, are for the benefit of the Agency 
only and not for the benefit of other 
parties of interest. Agency inspections 
do not relieve any parties of interest of 
their responsibilities to conduct nec-
essary inspections. 

§ 3575.13 Appeals. 
Only the borrower, lender, or holder 

can appeal an Agency decision. In cases 
where the Agency has denied or re-
duced the amount of final loss payment 
to the lender, the adverse decision may 
be appealed only by the lender. A deci-

sion by a lender adverse to the interest 
of the borrower is not a decision by the 
Agency, whether or not concurred in 
by the Agency. Appeals will be handled 
in accordance with the regulations of 
the National Appeals Division, U.S. De-
partment of Agriculture, published at 7 
CFR part 11. 

§§ 3575.14–3575.16 [Reserved] 

§ 3575.17 Exception authority. 

The Administrator may, in indi-
vidual cases, make an exception to any 
requirement or provision of this sub-
part or address any omission of this 
subpart provided the Administrator de-
termines that application of the re-
quirement or provision, or failure to 
take action in the case of an omission, 
would adversely affect the Govern-
ment’s financial interest. Requests for 
exceptions must be in writing by the 
State Director. 

§§ 3575.18–3575.19 [Reserved] 

§ 3575.20 Eligibility. 

(a) Availability of credit from other 
sources. The Agency must determine 
that the borrower is unable to obtain 
the required credit without the loan 
guarantee from private, commercial, or 
cooperative sources at reasonable rates 
and terms for loans for similar pur-
poses and periods of time. This deter-
mination shall become a part of the 
Agency casefile. The Agency must also 
determine if an outstanding judgment 
obtained by the United States in a Fed-
eral Court (other than the U.S. Tax 
Court) has been entered against the 
borrower or if the borrower has an out-
standing delinquent debt with any Fed-
eral agency. Such judgment or delin-
quency shall cause the potential bor-
rower to be ineligible to receive a loan 
guarantee until the judgment is paid in 
full or otherwise satisfied or the delin-
quency is cured. 

(b) Legal authority and responsibility. 
(1) Each borrower must have, or will 
obtain, the legal authority necessary 
to construct, operate, and maintain the 
proposed facility and services. They 
must also have legal authority for ob-
taining security and repaying the pro-
posed loan. 

VerDate Aug<04>2004 22:46 Jan 23, 2005 Jkt 205026 PO 00000 Frm 00623 Fmt 8010 Sfmt 8010 Y:\SGML\205026T.XXX 205026T



624 

7 CFR Ch. XXXV (1–1–05 Edition) § 3575.20 

(2) The borrower shall be responsible 
for operating, maintaining, and man-
aging the facility and services, and pro-
viding for the continued availability 
and use of the facility and services at 
reasonable rates and terms. 

(i) These responsibilities must be ex-
ercised by the borrower even though 
the facility may be operated, main-
tained, or managed by a third party 
under contract, management agree-
ment, or written lease. 

(ii) Leases may only be used when 
this is the only feasible way to provide 
the service, is the customary practice 
to provide such service in the State, 
and must provide for the borrower’s 
management control of the facility. 

(iii) Contracts, management agree-
ments, or leases must not contain op-
tions or other provisions for transfer of 
ownership. 

(3) The lender is responsible for re-
viewing any contracts, management 
agreements, or leases to determine 
that they will not adversely impact the 
borrower’s repayment ability or the se-
curity value of the guaranteed loan. 

(c) Borrower. (1) A public body such as 
a municipality, county, district, au-
thority, or other political subdivision 
of a State located in a rural area. 

(2) An organization operated on a 
not-for-profit basis such as an associa-
tion, cooperative, or private corpora-
tion. For-profit corporations operated 
as not-for-profit corporations are eligi-
ble borrowers as long as they operate 
as a not-for-profit corporation for the 
duration of their guaranteed loans. 
Single member corporations or cor-
porations owned or substantially con-
trolled by other corporations or asso-
ciations are not eligible organizations. 
Before a loan is made to a borrower 
other than a public body, the articles 
of incorporation or the loan agreement 
will include a condition similar to the 
following: 

If the corporation dissolves or ceases to 
perform the community facility objectives 
and functions, the board of directors shall 
distribute all business property and assets to 
one or more nonprofit corporations or public 
bodies. This distribution must be approved 
by 75 percent of the users or members and 
must serve the public welfare of the commu-
nity. The assets may not be distributed to 
any members, directors, stockholders, or 
others having financial or managerial inter-

est in the corporation. Nothing herein shall 
prohibit the corporation from paying its 
debts. 

(3) A private nonprofit essential com-
munity facility (other than utilities) 
must have significant ties with the 
local rural community. Such ties are 
necessary to ensure to the greatest ex-
tent possible that a facility under pri-
vate control will carry out a public 
purpose and continue to primarily 
serve rural areas. Ties may be evi-
denced by items such as: 

(i) Association with, or controlled by, 
a local public body or bodies or broadly 
based ownership and controlled by 
members of the community. 

(ii) Substantial public funding 
through taxes, revenue bonds, or other 
local government sources, or substan-
tial voluntary community funding such 
as would be obtained through a com-
munity-wide funding campaign. 

(4) Indian tribes on Federal and State 
reservations and other federally recog-
nized Indian tribes. 

(d) Facility location. Facilities must 
be located in rural areas, except: 

(1) For utility services such as nat-
ural gas or hydroelectric serving both 
rural and non-rural areas. In such 
cases, Agency funds may be used to fi-
nance only that portion serving rural 
areas, regardless of facility location. 

(2) Telecommunication projects. The 
part of the facility located in a non- 
rural area must be necessary to provide 
the essential services to rural areas. 

(e) Facilities for public use. All facili-
ties financed under the provisions of 
this subpart shall be for public pur-
poses. 

(1) Facilities will be installed to 
serve any user within the service area 
who desires service and can be feasibly 
and legally served. 

(2) In no case will boundaries for the 
proposed service area be chosen in such 
a way that any user or area will be ex-
cluded because of race, color, religion, 
sex, marital status, age, disability, or 
national origin. This does not preclude: 

(i) Financing or constructing projects 
in phases when it is not practical to fi-
nance or construct the entire project 
at one time, and 

(ii) Financing or constructing facili-
ties where it is not economically fea-
sible to serve the entire area, provided 
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economic feasibility is determined on 
the basis of the entire system or facil-
ity and not by considering the cost of 
separate extensions to, or parts there-
of. Additionally, the borrower must 
publicly announce a plan for extending 
service to areas not initially receiving 
service. Also, the borrower must pro-
vide written notice to potential users 
located in the areas not to be initially 
served. 

(3) The lender will determine that, 
when feasible and legally possible, in-
equities within the proposed project’s 
service area for the same type service 
proposed (i.e., gas distribution system) 
will be remedied by the owner on, or 
before, completion of the project. In-
equities are defined as unjustified vari-
ations in availability, adequacy, or 
quality of service. User rate schedules 
for portions of existing systems or fa-
cilities that were developed under dif-
ferent financing, rates, terms, or condi-
tions do not necessarily constitute in-
equities. 

§§ 3575.21–3575.23 [Reserved] 

§ 3575.24 Eligible loan purposes. 

(a) Funds may be used to construct, 
enlarge, extend, or otherwise improve 
other essential community facilities 
providing essential service primarily to 
rural residents and rural businesses. 

(1) Essential community facilities in-
clude, but are not limited to: 

(i) Fire, rescue, and public safety, 
(ii) Health services, 
(iii) Community, social, or cultural 

services, 
(iv) Transportation facilities such as 

streets, roads, and bridges, 
(v) Telecommunication equipment, 
(vi) Hydroelectric generating facili-

ties and related connecting systems 
and appurtenances only when not eligi-
ble for financing under the authorities 
of the Rural Utilities Service. Funds 
may not be used to finance other types 
of electrical generating or transmit-
ting facilities, 

(vii) Supplemental and supporting 
structures for other rural electrifica-
tion or telephone systems (including 
facilities such as headquarters and of-
fice buildings, storage facilities, and 
maintenance shops) only when not eli-

gible for financing under the authori-
ties of the Rural Utilities Service, 

(viii) Natural gas distribution sys-
tems, 

(ix) Industrial park sites (but only to 
the extent of land acquisition and nec-
essary site preparation) including ac-
cess ways and utility extensions to and 
throughout the site. Funds may not be 
used in connection with industrial 
parks to finance on-site utility systems 
or business and industrial buildings, 
and 

(x) Recreational facilities. 
(2) Otherwise improve includes, but is 

not limited to, the following: 
(i) The purchase of major equipment 

(such as telecommunication equipment 
and X-ray machines) which will in 
themselves provide an essential service 
to rural residents, 

(ii) The purchase of existing facili-
ties, when necessary, either to improve 
or to prevent a loss of service, and 

(iii) Payment of tap fees and other 
utility connection charges as provided 
in utility purchase contracts. 

(b) Funds also may be used: 
(1) To construct or relocate public 

buildings, roads, bridges, fences, or 
utilities and to make other public im-
provements necessary to the successful 
operation or protection of facilities au-
thorized by paragraph (a) of this sec-
tion. 

(2) To relocate private buildings, 
roads, bridges, fences, or utilities, and 
other private improvements necessary 
to the successful operation or protec-
tion of facilities authorized in para-
graph (a) of this section. 

(3) To pay the following expenses (but 
only when such expenses are a nec-
essary part of a loan to finance facili-
ties authorized in paragraph (a) of this 
section): 

(i) Reasonable fees and costs such as 
origination fee, loan guarantee fee, 
legal, engineering, architectural, fiscal 
advisory, recording, environmental im-
pact analyses, archaeological surveys, 
possible salvage or other mitigation 
measures, planning and establishing or 
acquiring rights. 

(ii) Interest on loans until the facil-
ity is self-supporting, but not for more 
than 2 years unless a longer period is 
approved by the Agency; interest on 
loans secured by general obligation 
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